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ROBI NSQN, Chi ef Judge
| . | NTRCDUCTI ON

Plaintiff Dr. Gabriel G Ataman filed this action on August
30, 2000 alleging violations of his civil rights and common | aw
conspiracy arising out of defendants’ decision not to prosecute a
conplaint he filed with the Del aware Di vi sion of Professional

Regul ation (“the D vision”) against his dentist for

unsati sfactory dental work. (D.l1. 1) Currently before the court
are defendants’ notion to dismss plaintiff’s conplaint (D.I. 9),
and plaintiff’s notion for supplenental pleading. (D.I. 15) For

the foll owm ng reasons, defendants’ notion to dismss is granted
and plaintiff’s notion for supplenental pleading is denied as
noot .
1. BACKGROUND

On June 16, 1999, plaintiff filed a conplaint with the
Division (“the Conplaint”) against a |icensed dentist, Dr. Arezoo
A. Bahar.! On May 8, 2000, follow ng an investigation by the

Di vision, the Conplaint was forwarded to the Del aware Depart nment

The Division is responsible for the adm nistrative and
i nvestigative functions of a |arge nunber of state professional
and regul atory boards and conm ssions, including the Board of
Dental Exam ners. See 29 Del. C. 8§ 8807(a). Anong the duties of
the Division is the investigation of conplaints fromcitizens
agai nst professionals |icensed by the boards and conmm ssions it
oversees. The Division may, after investigation, forward a
conplaint with a witten report to the Del aware Departnent of
Justice for review by a Deputy Attorney General for possible
prosecution before the appropriate board. See 29 Del. C 8§
8807(h). The Deputy Attorney Ceneral nmakes the final decision on
whet her to prosecute an allegation of unprofessional conduct
agai nst a professional |licensee. See id.



of Justice for review pursuant to 29 Del. C. 8 8807(h)(8). The
Deputy Attorney Ceneral assigned to the Conplaint elected not to
prosecute the Conplaint before the Board of Dental Exam ners.
Plaintiff was informed of this decision by letter dated July 18,
2000 from defendant M chael J. R ch, Delaware’s State Solicitor

In connection with the investigation and ultinmate deci sion
not to bring a professional prosecution against Dr. Bahar,
plaintiff alleges violations of his constitutional rights under
42 U.S.C. § 1983 by all defendants. Plaintiff also alleges
conspiracy to deprive himof constitutional rights in violation
of 42 U S.C. §8 1985 and the comon | aw by defendants Bethard and
Ellis; failure to prevent conspiratorial action in violation of
42 U.S.C. 8§ 1986 by defendants Brady and Rich; and violation of
the Privacy Act of 1974, 5 U S.C. 8§ 552(a)(e)(5), by defendants
Brady and Rich.
[11. STANDARD OF REVI EW

In analyzing a notion to dism ss pursuant to Rule 12(b)(6),
the court nust accept as true all material allegations of the
conplaint and it nust construe the conplaint in favor of the

plaintiff. See Trunp Hotels & Casino Resorts, Inc. v. Mrage

Resorts, Inc., 140 F.3d 478, 483 (3d Cr. 1998). "A conpl aint

shoul d be dismssed only if, after accepting as true all of the
facts alleged in the conplaint, and drawing all reasonable

inferences in the plaintiff's favor, no relief could be granted



under any set of facts consistent with the allegations of the
conplaint.” 1d. dains nay be dism ssed pursuant to a Rule
12(b)(6) notion only if the plaintiff cannot denonstrate any set

of facts that would entitle himto relief. See Conley v. G bson,

355 U. S. 41, 45-46 (1957). Were the plaintiff is a pro se
l[itigant, the court has an obligation to construe the conpl aint

liberally. See Haines v. Kerner, 404 U. S. 519, 520-521 (1972);

G bbs v. Roman, 116 F.3d 83, 86 n.6 (3d Cr. 1997); Urutia v.

Harrisburg County Police Dep't., 91 F.3d 451, 456 (3d Cr. 1996).

The noving party has the burden of persuasion. See Kehr

Packages, Inc. v. Fidelcor, Inc., 926 F.2d 1406, 1409 (3d Grr.

1991) .
V. DI SCUSSI ON

A Section 1983 C ai s

Section 1983 inposes liability on any person who, under
color of state |law, deprives another of any rights secured by the
Constitution or the laws of the United States. See 42 U.S.C. 8
1983. To establish a Section 1983 violation, a plaintiff nust
“denonstrate a violation of a right protected by the Constitution

that was conmtted by a person acting under the col or of

state law.” Ncini v. Mrra, 212 F. 3d 798, 806 (3d G r. 2000).

In his conplaint, plaintiff alleges that defendants Ellis and
Bet hard “depriv[ed] plaintiff of his right to [the] equal

protection and due process clauses as guaranteed by the



fourteenth amendnment. . . .7 (D.l1. 1 at § 23) He also clains
t hat defendants Brady and Rich “depriv[ed] plaintiff . . . of due
process, by denying plaintiff . . . a hearing [on the
pr of essi onal conduct of Dr. Bahar] before the Board of Denta
Exam ners.” (l1d. at § 36)

As an initial matter, the El eventh Amendnent bars Section
1983 cl ai ns agai nst state officials sued in their official

capacities. See WIIl v. Mch. Dep’'t of State Police, 491 U. S.

58, 71 (1989). Therefore, plaintiff’s Section 1983 cl ai ns
agai nst defendants in their official capacities are di sm ssed.
To the extent that plaintiff is suing defendants in their
i ndi vi dual capacities, plaintiff fails to state an equal
protection claim A plaintiff who asserts an equal protection
cl ai m based on sel ective enforcenent nust show that: (1) the
plaintiff, conpared with others simlarly situated, was
selectively treated; and (2) the selective treatnent was
notivated by an intent to discrimnate on the basis of
i nper m ssi bl e consi derations, such as race or religion, to punish
or inhibit the exercise of constitutional rights, or by a

mal i cious or bad faith intent to injure the person. See Brobson

v. Borough of New Hope, No. 00-0003, 2000 W. 1738669, at *5 (E.D.

Pa. Nov. 22, 2000). See also Gov't of the Virgin Islands v.

Harrigan, 791 F.2d 34, 36 (3d Cr. 1986) (stating simlar
standard for equal protection claimbased on selective crimnal

prosecution). In the present case, plaintiff fails to nanme any
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other simlarly situated person who was treated differently. He
al so does not allege an i nproper reason for defendants’ decision
not to prosecute Dr. Bahar. Plaintiff does not claimthat he is
a nenber of a constitutionally suspect class,? that defendants
inhibited his constitutional rights,® or that defendants bore a
malicious intent to injure him Thus, plaintiff’'s Section 1983
claims based on a violation of his equal protection rights are
di sm ssed.

Simlarly, plaintiff fails to state a violation of due
process. Such a claimconsists of three elenents: (1) defendants
nmust deprive plaintiff of an interest protected by law (2) that

deprivation nust be the result of sone governnental action; and

(3) the deprivation nust be without due process. See Cospito v.

2Plaintiff alleges that defendants have categorized himin
the followng “protected class”:

Plaintiff has voluntarily chosen not to practice

medi ci ne since 1985, due to invidious discrimnation

ani nus of jew sh physician which has rendered

i npossible for plaintiff to practice nedicine.

Accordingly, plaintiff has been taken by defendants,

for an outcast or rebel, because of plaintiff’s refusal

to join health care providers.
(D.1. 1 at 8 n.6) Plaintiff also states that he was “born in
the M ddl e East and has a distinguished accent . . . [and] has
been taken for an ‘Arab’ by the jew sh physician.” (ld.)
Plaintiff’s status as a nenber of a “protected class” of non-
practicing physicians is not a constitutionally suspect class
under the equal protection clause. Plaintiff also fails to claim
t hat defendants gave any consideration to his ethnicity in
determ ni ng whether to prosecute Dr. Bahar.

%Because the Del aware Departnent of Justice has the
di scretion to bring professional prosecutions under 29 Del. C 8§
8807, plaintiff has no constitutional right to the prosecution of
Dr. Bahar. See due process discussion, infra.
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Heckler, 742 F.2d 72, 80 (3d Cr. 1984). Because the prosecution
of a licensed professional is wthin the discretion of the

Del awar e Departnent of Justice, plaintiff possesses no protected
interest in maintaining a disciplinary action against Dr. Bahar.

See 29 Del. C. 8§ 8807(h); Woters v. Jornlin, 477 F. Supp. 1140,

1144 (D. Del. 1979), aff’'d, 622 F.2d 580 (3d Cir. 1980) (“[I]f
one wi shes to claima right to a general governnental service, he
must show that the provider of the service has a duty to provide
that service. |If the furnishing of the service is left to the
di scretion of the provider then there can be no entitlenment.”).
Thus, plaintiff fails to allege a Section 1983 cl ai m based on a
violation of his right to due process.

B. Section 1985 O ai ns

To state a claimunder 42 U S.C. 8§ 1985(3), a plaintiff nust
allege: (1) a conspiracy; (2) that the conspiracy is notivated
by a racial or class based discrimnatory aninus designed to
deprive, directly or indirectly, any person or class of persons
to the equal protection of the laws; (3) an act in furtherance of
the conspiracy; and (4) an injury to person or property or the
deprivation of any right or privilege of a citizen of the United

States. See Lake v. Arnold, 112 F.3d 682, 685 (3d Cr. 1997).

In the case at bar, plaintiff fails to allege any racial or class

ani nus by defendants that deprived himof equal protection or a



constitutional right. The court, therefore, dismsses
plaintiff’s Section 1985 cl ai ns.

C. Section 1986 C ai ns

Plaintiff also alleges that defendants Brady and Rich
violated 42 U S.C. 8§ 1986 by failing to prevent the conspiracy
bet ween defendants Ellis and Bethard. Section 1986 provides:

Every person who, havi ng know edge that any of the

wrongs conspired to be done, and nentioned in section

1985 of this title, are about to be commtted, and

having power to prevent . . . the conm ssion of the

same, neglects or refuses so to do, if such wongfu

act be coonmtted, shall be liable to the party injured.
42 U.S.C. §8 1986. Therefore, to adequately state a Section 1986

claim a plaintiff nust, inter alia, show the existence of a

Section 1985 conspiracy. See dark v. d abaugh, 20 F.3d 1290,

1295 n.5 (3d Cir. 1994). As stated above, plaintiff has failed
to state a claimfor conspiracy under Section 1985. Thus,
plaintiff's Section 1986 clains are al so di sm ssed.

D. Section 552 C ains

Plaintiff alleges that defendants Brady and Rich violated 5
U S. C 8 552a(e)(5) by “not investigating the [Division's] record

for its accuracy and conpleteness.”* (D.l1. 1 at § 35)

“Section 552a(e)(5) states:
Agency requirenments. —Each agency that maintains a
system of records shall —

(5 maintain all records which are used by the
agency in nmaking any determ nation about any i ndivi dual
with such accuracy, relevance, tineliness, and
conpl eteness as i s reasonably necessary to assure
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However, Section 552a(e)(5) is only applicable to federal

agencies. See 5 U S.C. 8 551(1); Comm Health Care Ass’'n of New

York v. DeParle, 69 F. Supp. 2d 463, 474 (S.D.N. Y. 1999).

Because all of the defendants in this case are state actors,
plaintiff’s Section 552 clains are di sm ssed.

E. Comon Law Conspiracy C ai nms

Since all of plaintiff’'s federal clainms are dism ssed, the
court declines to extend pendent jurisdiction over plaintiff’s
state law clains. The court, therefore, dismsses plaintiff’s
common | aw conspiracy cl ai ns.
V. CONCLUSI O\

For the reasons stated, defendants’ notion to dismss is
granted, and plaintiff’s notion for supplenental pleading is

denied as noot. An appropriate order shall issue.

fairness to the individual in the determ nati on.

SEven if the court were to determine that plaintiff
sufficiently stated a claimfor relief, defendants are shiel ded
fromcivil damages under the doctrine of qualified imunity.
Plaintiff’s constitutional right to the prosecution of a |icensed
prof essional was not “clearly established” at the tine of the
al l eged violation, and a reasonabl e governnent offici al
exercising his discretion not to prosecute Dr. Bahar woul d not
have known that he was violating plaintiff’s rights. See Rouse
v. Plantier, 182 F.3d 192, 196-97 (3d Cr. 1999).
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF DELAWARE

GABRI EL G ATAM AN, M D.,
MS EE, J.D,

Pl aintiff,

V. Civil Action No. 00-797-SLR
CAROL H ELLIS, Drector,

Di vi si on of Professional

Regul ati on; KENNETH H. BETHARD,

| nvestigator, D vision of

Prof essi onal Regul ation; M JANE
BRADY, Attorney Ceneral of the
State of Del aware; M CHAEL J.
RICH State Solicitor of the
State of Del aware,

N N N N N N N N N N N N N N N N N N

Def endant s.
ORDER
At WIlmngton, this 19th day of June, 2001, consistent with
t he nmenorandum opi ni on issued this sane day;
| T 1S ORDERED t hat :
1. Def endants’ notion to dismss (D.I. 9) is granted.
2. Plaintiff’s notion for supplenental pleading (D.I. 15)

is deni ed as npot.

United States District Judge



